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But, besides the Hindu law of the Shastras, there has ever been recognized a customary law varying with locality; and, side by side with the Muhammadan law proper, there sprang up in the course of Musalm&n conquest a species off common law, derived not from the KorSn but from local usage, and maintained by the countenance and support of the ruling power*
Except in the case of the island of Bombay, which was Extent to obtained through cession in full sovereignty from Portugal, wherever the English first settled in India they did so with the licence of a Native government, and the natural consequence would have been their submission to Native law. But there superseded was, in the first place, really no kx loci to govern the new- by British comers, for the idea of a territorial, as opposed to a personal law, is of European and modern origin, and the ShSstras and KorSn alike know no local limits, but bind individuals united only by a common faith. In the second place, the law of nations clothes Europeans settled in the midst of races differing from them entirely in religion, manners, and habits, with the national character of the parent state, and recognizes their factories and plantations as exclusive possessions. Lastly, many of the provisions of the indigenous law of India were such as no civilized Christian race could enforce. Mutilation and stoning, for instance, are penalties incompatible with Westarn ideas \ and equally so is the principle that the evidence of an infidel could not be received against a Muhammadan, or that there should be a privileged law for the Brahman alone. Accordingly, the earliest charters assumed that the English had brought their own legal system with them, and that of 1736 introduced the common law and the older Acts of Parliament into the three Presidency towns as regards Europeans, by eacpressly directing that justice should be administered by the Company in accordance with the laws of England. At first the tendency of the English was to make their law public and territorial, and, on the establishment of the Supreme Court at Calcutta in 1773 ^^ the advent of English lawyers us its judges, they proceeded to apply it to Europeans and Natives alike. The error of this course was, however, rectified by the passing of the Declaratory Act of 1780, by sec, 17 of which Parliament directed that, as against a Hindu, the Hindu law and usage, and as against a Muhammadan the laws and customs of Islam, should be applied. This wise rule, whi$h had already been laid down by Hastings in Bengal, was repeated for the settlements at Madras and Bombay by $